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haps ungracious to ask for more. But in view of what is offered to 
show whether suits against officials are suits against the state, one 
wonders why Philadelphia Co. v. Stimson was omitted. McOulloch v. 
Maryland and Collector v. Day are printed in the section on "Judicial 
Control over the Constitutionality of Legislative Acts". This sug- 
gests that it would have been useful to include all the other cases mark- 
ing the restrictions on the taxing and police powers of the states or 
of the nation because of their respective places in the federal system. 
This may seem like asking for a different book from that which the 
compiler undertook. But the request is founded on the assumption 
that the object of the compilation was to give the information most 
useful to those who look to a larger federation of states and who wish 
to know what part can be played in such a federation by judicial 
authority. Many questions which any federal system must bring before 
the courts for settlement arise in cases in which only one of the parties 
is a state. Many more arise in suits between individuals. A collec- 
tion of cases from the Supreme Court of the United States which 
would indicate all the problems likely to arise in any larger federation 
would have possibilities of the greatest service. The present collection 
falls far short of that. It does not forestall another venture. Unlim- 
ited leave to print is such a power for good as well as for waste that 
we may perhaps be encouraged to hope for another effort from which 
more of good will ensue. 

Thomas Reed Powell. 

The Progress op Continental Law in the Nineteenth Century. 
By Various Authors. Boston. Little Brown & Co., 558 pp. 

This book constitutes volume xi in the Continental Legal History 
Series, prepared under the auspices of the Association of American 
Law Schools. It contains a number of essays or extracts from books 
by various writers on continental law, and, therefore, has the advan- 
tage of presenting varying notions of the theory and progress of the 
law. It has, however, an essential unity in that the writers all agree 
that there has been a definite progress towards a higher ideal of social 
use and purpose in the interpretation and amendment of the law, so 
that the necessary lack of unity in a volume compiled from the work 
of a number of strong thinkers is less pronounced than might have 
been believed possible. 

The book treats of the development of the continental law, par- 
ticularly French law, from the overturning of the old aristocratic order 
of society and the enthronement of the commercial class, which was 
marked in legislation by the Napoleonic Code; follows the changes 
required by the new developments of social life; new conceptions of 
social solidarity; compares the great model of 1804 with the later 
Italian, German and Swiss Codes; then describes the hesitating 
tendency towards a world unification of commercial and maritime law, 
and the rules regulating conflict of laws, and closes with a suggestive 
chapter on a world common law. 

The short introductions by John H. Wigmore, Sir Frederick Pollock 
and Professor Borchard of Yale are not the least interesting pages in 
the book. They, too, agree that the change in the spirit of the law 
from individualism to a recognition of social uses is undeniable; that 
there seems to be a trend from contract to status, that is, an increasing 
interference by the state limiting, in the general interest, the free 
play of the individual. 
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Part I of the volume traces the Movement for the Readjustment of 
Law to Changed Social and Political Conditions from the days when 
the Napoleonic Code was drafted. It is mainly concerned with the 
development in French law and with the topics contained in the Civil 
Code, rather than those concerned with commercial or administra- 
tive law. Professor Alvarez does indeed very significantly call atten- 
tion to the increasing importance of administrative law in regulating 
what was formerly thought private interest. "The greater part of admin- 
istrative law is in reality merely the material of civil law, viewed from 
the standpoint of general interest rather than of private interest," 
(p. 49). Public service commissions, such government organs as the 
Federal Trade Commission, charged with the duty of insuring fair 
trade practices in the interest ultimately of the consuming public, are 
striking examples of the truth of this remark applied to American con- 
ditions. Again, the way in which an administrative court can handle 
a question of law involving private rights is shown on p. 109. 

The Napoleonic Code consecrated the victory of the commercial 
class over the nobility (p. 14). The workmen* as a class, had not yet 
emerged to political consideration, so that naturally enough the ideas 
of the bourgeois, based on free trade for the individual and free trade 
in property, supported as they were by the philosophic thought of the 
time, predominated in the Code (ch. 1; p. 71, especially). Since the 
economic revolution and the rise of the working class to power and 
consciousness, a phenomenon especially marked since 1848, and the 
evidence of what unrestrained individualism means to the common 
man, the law has taken a new orientation. It is social purpose, social 
duty, not individual right, which should be protected. The critics of 
the law-makers of 1804, however, must not forget that it was not alone 
the trammels on economic life resulting from the feudal system, but 
also those resulting from the trade guilds which had to be done away 
with, and that the highest social purpose, social duty of the eighteenth 
century, was to set free the individual and property to create wealth 
for society (pp. 281, 131). The evidence in American legislation of 
the change in spirit is not less marked than in France. The exten- 
sion of the police power over persons and property is based on the 
idea of social or public purpose to which the right of the individual in 
his personal freedom or his property must bend. It is not possible in 
the limits of a review to follow Professor Duguif s excellent chapter on 
property law and that of Professor Charmont on law of family and 
persons; but the reviewer is certain that the American reader will find 
in them interesting evidence that the trend of law not only in general 
but even frequently in particular, has followed a very similar course 
under the code of France and under the system in force in his own 
country. 

This is a strong argument for the importance of the study of com- 
parative law, an argument which is supported, at every turn in the 
volume under review. Modern French law does not represent solely 
the development of French national institutions or theories; it shows 
at every point the impressions of German, Italian and other foreign 
legal thought, and even the. transplanting of foreign legal institutions 
into the body of French statute law. Notably in case is workmen's 
compensation, where a new principle of law, liability of the master 
for the injury of his servant based on the relation not on fault, was 
taken over from a foreign country (p. 126). Mere copying of foreign 
laws is not wise; but we cannot help their influencing our legal devel- 
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opment. Is it not time that the law schools of this country recognized 
and provided for the intelligent study of comparative law ? 

American lawyers and students will be interested in the many illus- 
trations of the way in which the decisions of the courts have adapted 
the provisions of the French Code to new and changing economic con- 
ditions or have even made new law (pp. 27, 108-9, 112-141). Evidently, 
French law is not alone to be found in the Code. It is the Code as 
interpreted by the courts. 

The difficulties of administering a statute intended to simplify 
marriage procedure, the way in which administrative officers by over- 
scrupulousness and stupidity practically nullified the reform will com- 
fort those who had cause to complain of the inefficiency and delay of our 
own administrative machine by the evidence that even in the highly 
organized French administration, similar difficulties occur (pp. 187-8). 

Part II is entitled "National Codification". It is in the main a 
comparison of the French Civil Code with the more modern codes, 
showing the effect of time and national feeling in limiting "the spirit 
of imitation". Throughout the whole book, and especially this part, is 
evident the truth of the statement made by Professor Perich: "One 
fact is certain and indisputable; the reciprocal influence of nations" 
(p. 263). This influence is most strongly felt in connection with new or 
changing conditions, not those already governed by well understood 
rules which definitely lay down corresponding rights and duties. It 
is remarkable how easily foreign legislatures have accepted the rev- 
olutionary doctrine of responsibility without fault, enshrined in the 
workmen's compensation laws and extended by the other social insur- 
ance statutes; and, on the other hand, how stoutly the ancient and 
outworn device of dower in real estate — very appropriate in its day to 
protect the widows of noblemen — has resisted attempts to put it into 
harmony with modern conditions. Interesting examples of imitation in 
the field of business law are given on pp. 272-4, 292-3, and notably 
in the story of the German bills of exchange act (p. 335), and of the 
French and German commercial code (p. 333, ss.). 

The idea of codification is stoutly defended by Professor Perich 
(p. 268). Professor Alvarez is less enthusiastic and rejects it at least 
for English countries (p. 257), ss.). He is not quite correct in saying 
that "the United States has little or no codified private law" (p. 253). 
Not only do more or less complete codes exist in several states, Cali- 
fornia, for example; but the work of the Commissioners on Uniform 
State Laws tends to codify the Commercial Law. One of the impor- 
tant causes of both French and German codification, the existence of 
a number of conflicting systems of law in one political state, is here 
operative. Its progress will be worth watching. The difficulty of 
changing a code by amendment or of bending it by judicial decision is 
overstressed by Alvarez (p. 13). Professor Gaudemet, for example, 
after noting that the French code is silent on many points of law, says : 
"In fact, when we examine the application of the Code today, we find 
generally that the courts, by utilizing the traditional elements con- 
tained in the Code, have arrived at results very similar to the recent 
innovations of foreign law" (p. 292). Professor Vanni hopes, quite 
the contrary to the notion of the Code as a "Procrustean bed", that 
the Italian Code "will prove the starting point and the inspiration of 
future progress" (p. 331). Furthermore, such English law jurisdictions 
as California, which have codes, are scarcely less progressive in their 
legislation than are others, like South Carolina, which have not. The 
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regulation of divorce in the California Civil Code has certainly not 
been harder to change than has the rule followed in South Carolina. 

On the other hand, no one who has lived under the English system 
can admit Professor Perich's statement "that without codification, that 
is, without written and precise laws * * * , there would be no 
legal control of life * * * and consequently neither order nor 
peace" (p. 268). The interesting attempt in the Swiss Code to give 
play to the reason of the judge and so to permit more ready adaptation 
to changed conditions and to specific cases, is explained and approved 
by Professor Perich (p. 284). 

The contrast between the Napoleonic and the new codes by Pro- 
fessor Gaudemet — an excellent bit of writing — is a protest against a 
complete revision of the French code (ch. 1, pt. 2). He believes that 
judicial interpretation and a few amendments can incorporate most of 
the new judicial ideas which have been developed to meet new social 
conditions and that step by step improvement is preferable to headlong 
recodification. His study of the then new German Code and Swiss 
Code (he wrote in 1904) leads him to conclude that the changes in 
legal theory have been much less profound in the century since 1804 
than is frequently believed. 

The short chapter on commercial law by Professor Roeco should 
inspire the reader to turn to the preceding volume in the series, "The 
History of Continental Commercial Law", which he is sure to find 
skilfully edited by its translator, Professor Lorenzen of the Tale Law 
School. 

Part HI covers the legal consequence of the great international 
movement of commerce and travel which have marked the last, and the 
first years of the present, century. Two types of difficulties arose from 
the diversity of national law: the first, from the need of uniformity in 
the law, and the second, from doubt as to which law to apply to a 
particular case. Examples of the first type are chiefly drawn from the 
commercial law, as negotiable instruments, general average, railway 
freights. Those of the second may be treated under private inter- 
national law and have to do in the main with status of persons and 
foreign judgments. 

Three ways out of difficulties of the first type are suggested: mer- 
chants of various countries may agree to insert in their contracts an 
agreement to abide by a certain set of rules, to be applied in each case 
by the proper court, as was done in the case of the York- Antwerp rules 
of general average (p. 392); or a treaty between governments could 
include rules of private law thus making uniform the rules regulating 
international transactions, or even all transactions of a particular class ; 
or a similar law could be adopted in all countries so that the law in all 
jurisdictions would be uniform. 

If the second method were adopted, the law, in theory at least, would 
remain unchangeable without the consent of both governments, perhaps 
several governments, and it has consequently been little used. The 
railway freight treaty is the most conspicuous example, and regulates 
only international transport, leaving the national law in effect for other 
suitors, (p. 432); but the treaty in regard to negotiable instruments 
goes further and regulates the law for all such instruments, (p. 376, ss.). 
The third method, that of the American Conference of Commissioners 
of Uniform State Laws, has, as is shown in the discussion of the' law 
of negotiable instruments in the volume under review and as was the 
case in the railway freight law (by adoption of the prevailing French 
and German systems by other countries) in fact preceded and prepared 
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the way for the second. The adoption of foreign law, however, in these 
cases as in others, has come about by example and through the operation 
of the law of imitation in legislation rather than through joint action of 
governments after official consultation (p. 411). 

The ways of smoothing out the second type of international legal 
wrinkles, determining what law applies to a given point, is found in the 
descriptions of the South American Congress and of the Hague Con- 
ferences on private international law (chs. 13-14, pt. 2). Perhaps 
those who argue for a uniform divorce law in the United States would 
do well to study Professor Jleili's short description of the Hague solu- 
tion of the subject (p. 483) and consider whether a uniform rule to 
determine what law applies rather than a uniform law, is what is needed. 
The important work of the Hague Private International Law Con- 
ference has been unduly over shadowed by the Peace Conferences in 
the Dutch capital. Professor Laine, a very great teacher and jurist, 
was fond of telling his students in the law school at Paris that the 
Private International Law Conferences had done more to establish a 
basis for peace and good will among nations than had the Peace Con- 
ferences. 

A chapter reprinted from Professor Eeinsch's too little known book 
on "International Unions" gives to us an aspect of the way in which the 
international society was finding not laws alone but organs for their 
administration (ch. 12). Especially interesting is his treatment of the 
international labor treaties, a novel step in international control of the 
relations of private persons with one another, perhaps the most striking 
testimony of the closeness of national life (p. 445). That one state 
may introduce an eight hour day, it feels that it must require the same 
limitation on its competitors, and the international spirit of inter- 
dependence has progressed so far in this respect that it had expressed 
itself in treaties before the war. Since the war, the labor movement in 
the great states has taken up this form of international legislation, as 
commercial interests took up the need for international agreement on 
commercial law (p. 389), and the recent conference at Washington 
shows how vigorously, yet how reasonably, it proposes to proceed. 

The translation is excellent. Having had his own difficulties in 
rendering technical foreign authors, the reviewer can commend the skill 
of the translator. One error must be noted; on p. 208, the word "rents" 
is used for public obligations of pre-revolutionary France, a meaning no- 
American reader not familiar with the old law would think of giving it. 

It is exceedingly difficult to give in a few pages any idea of a great 
Code, and the statement that "The Commission (which drafted the 
Code of 1804) had before its eyes only the Roman legal system" was- 
evidently a slip. The Code or Custom of Paris was certainly relied 
upon by the commission to a very great extent, as were the admirable 
Eoyal Ordinances regulating commercial and maritime law, (p. 17). A 
further error, arising from the same need of condensation, is the state- 
ment (p. 21) that the heir was necessarily liable to the debts of the 
decedent. This statement again would be understood by anyone 
familiar with French law as laying down only the general rule tempered 
by the right of the heir to take over the estate under inventory, in which 
case he would not become personally liable. 

Joseph P. Chamberlain. 



